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Preface

The following six chapters have been taken from the working draft of the Region 10
Tribal Resource Guide. This guide was put together with the help of many individuals
at EPA and I would like to thank each of you for your hard work. While this version
is not complete I felt it was important to get a draft out in order to receive feedback.
The complete guide will be available in the Fall of 2004. The information contained
in the guide is an attempt to explain what types of resources EPA has available to
Tribes. Please look through the guide and let me know if the information is helpful to
your Tribal environmental programs. If you have any comments or suggestions to
make the document more useful please send me an email at fordham.tami@epa.gov
or call me at (907) 271-1484. 1look forward to hearing from you.

Sincerely,

Tami Fordham
Alaska Ttribal Coordinator, US EPA R10 Tribal Office

UNITED STATES
E“\,\R()NMENTI\l PROTECTION AGENCY

REGION 10 TRIBAL OFFICE
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EPA’s APPROACH TO ENVIRONMENTAL PROTECTION IN INDIAN COUNTRY

Introduction

The mission of the United States Environmental Protection Agency (EPA) is to protect human
health and to safeguard the natural environment—air, water, and land—upon which life depends.
From its origin, EPA has led the nation in controlling pollution and other environmental risks. As
a result of EPA actions, it can be said that our air, land and water are now much safer and cleaner
than 25 years ago despite population increases and continued economic expansion.

Although this substantial progress has been made, there are still many human health and
environmental challenges that cannot be met with traditional media-specific “command and control”
approaches. For example, it has been posited that children, Native American Tribal communities,
and other minority populations and low-income populations suffer disproportionately from adverse
health effects caused by some environmental conditions. Until very recently, there has not been a
fully concerted effort to do environmental work in Indian country. To address these specific needs,
EPA has created a number of innovative multimedia programs that rely on the active participation
of the affected communities to reduce human health and environmental risks in the most effective
manner.'

One of these programs is the EPA Indian Program. It involves significant intra-Agency and
multimedia activities designed to ensure protection of human health and the Tribal environment, in
a manner consistent with EPA’s trust responsibility to federally-recognized Tribes, the government-
to-government relationship, and the conservation of cultural uses of natural resources.

The Importance of the Indian Program

The responsibilities of the Indian Program include protecting the health of millions of Indians and
non-Indians residing in Indian country, addressing the environmental needs of 560 Tribal nations,
and safeguarding the natural environment.”> EPA’s role is critical. Native Americans have the worst
health statistics in the country, and environmental mitigation in Tribal communities is significantly
behind that of non-Tribal communities. It is imperative that EPA enhance its partnership with the
Tribes and work with Tribes to identify and achieve environmental goals.’

U.S. Environmental Protection Agency, EPA Strategic Plan 7, 80 (1997).

2 Department of Interior, Bureau of Indian Affairs, Indian Entities Recognized and Eligible to receive

services from the United States Bureau of Indian Affairs, 62 FR 55270 (1997).

3 Id. at 85-86.
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Objectives of the Indian Program

In 1984, EPA became the first federal agency to adopt a formal Indian policy. When the policy was
reaffirmed in 1994, an action agenda was established for enhancing and strengthening Tribal
operations. A key element was a commitment to fully institutionalize the policy into Agency
activities. The American Indian Environmental Office (AIEO) was established and the Tribal
Operations Committee (TOC) was formed to help EPA identify Indian environmental priorities and
issues for discussion and resolution on how EPA can improve its program delivery and
implementation. Through this ongoing dialogue, key objectives for program implementation have
evolved. As an Agency, we want to:

. achieve adequate environmental infrastructure throughout Indian country;

. complete Tribal and EPA Environmental Agreements (TEAs) with every Tribe.
These agreements would contain a Tribal environmental conditions baseline
assessment, Tribal environmental priorities, and joint commitments to achieve these

priorities;
. implement fully the 1984 EPA Indian policy;
. increase significantly the number of Tribes implementing environmental programs;
. build capacity and adequate internal mechanisms to help Tribes implement

environmental programs that meet the needs established in Tribal baseline
assessments and, in the absence of Tribal implementation, establish means for EPA
implementation; and

. establish a mechanism, in partnership with Tribal and state governments, to resolve
transboundary issues.*

How To Accomplish Objectives
These objectives can be met through a combination of actions including:

. increased Tribal capacity-building efforts;

. greater implementation of environmental programs within Indian country;

. expanded education for EPA employees regarding Tribal environmental issues;

. increased technical assistance and training for Tribal environmental program
managers;

. continued intra-agency, multimedia coordination of Indian program activities by the
American Indian Environmental Office and others;

. improved coordination with Tribes to achieve environmental goals and priorities
identified by Tribal governments in Tribal and EPA environmental agreements; and

. to the extent possible and as aggressively as possible, increase resource investments

in environmental management.5

Although accomplishing successful environmental management in Indian country is not easy, the
Agency has found ways to make it happen over time. These ways are described in more detail in the

4 1d. at 86.

.
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remainder of this chapter. Program policies, implementation methods, and the organizational
infrastructure developed to implement Tribal programs are discussed. Also, because environmental
protection in Indian country often requires the assistance and cooperation of other federal agencies,
some key agencies involved in this field are described.

FEDERAL AND EPA POLICIES

A number of executive orders and policies provide strong guidance to federal agencies on how they
are to consult with and consider Tribal interests when taking actions. An illustrative selection of the
most relevant policies and executive orders is discussed below. Copies of the full text can be found
in the appendix.

Executive Order on Consultation and Coordination with Indian Tribal Governments

On May 14,1998, President Clinton issued Executive Order 13084 entitled “Consultation and
Coordination with Indian Tribal Governments.” The effective date of Order 13084 is August 12,
1998. It is intended to supplement but not supersede President Clinton’s Executive Memorandum
of April 29,1994 on “Government-to-Government Relations with Native American Tribal
Governments.” Executive Order 13084 directs federal agencies to do a variety of things, some of
which are listed below.

. In formulating policies significantly or uniquely affecting Indian Tribal governments,
agencies should be guided to the extent permitted by law, by principles of respect for
Tribal self-government and sovereignty, treaty and other rights, and for
responsibilities arising out of the federal government’s unique relationship with
Tribal governments.

. There shall be effective processes to permit Tribal governments to provide
meaningful and timely input in the development of regulatory policies affecting
Tribal communities.

. Agencies should prevent the promulgation of regulations that impose substantial
direct compliance costs on Tribal governments, unless certain exceptions apply.

. Where possible, agencies should streamline waiver processes of statutory or
regulatory requirements with a view toward increasing opportunities for Tribal
governments.

. In issues relating to Tribal self-government, trust resources, or treaty and other

rights, agencies should explore and where appropriate, use consensual mechanisms
for developing regulations.

The above summary is only a very broad summary. The Executive Order is located in the appendix.

Tribal Resonrce Guide - Working Draft - January 2004 9



Presidential Memorandum on Government-to-Government Relations With Native American
Tribal Governments

On April 29, 1994, President Clinton issued a memorandum to the heads of all executive
departments and agencies of the federal government regarding government-to-government relations
with Native American Tribal governments. This memorandum states that executive department and
agency activities affecting Tribal rights or trust resources should be implemented in “a
knowledgeable, sensitive manner respectful of Tribal sovereignty.” This memorandum further
provides that Executive Branch activities shall be guided by several principles. The memorandum
provides that executive departments and agencies shall:

. operate within a government-to-government relationship with federally-recognized
Indian Ttibes;

. consult, to the greatest extent practicable and to the extent permitted by law, with
Indian Tribal governments before taking actions that affect federally-recognized
Tribes;

. assess the impact of executive department and agency activities on Tribal trust

resources and assure that Tribal rights and concerns are considered during the
development of such activities;

. take appropriate steps to remove procedural impediments to working directly and
effectively with Tribal governments on activities that affect the trust responsibility
and/or governmental rights of Ttibes;

. work cooperatively with other federal departments and agencies, where appropriate,
to accomplish these goals established by the President; and

. apply the requirements of Executive Orders Nos. 12875 (“Enhancing the
Intergovernmental Partnership”) and 12866 (“Regulatory Planning and Review”),
tailoring federal programs in appropriate circumstances to address the unique needs
of Tribal communities.

EPA Indian Policy

This policy was first issued by EPA in 1984 and has since been reaffirmed by every subsequent
Agency Administrator, including Carol Browner in March 1994. The policy is intended to provide
guidance to EPA staff and managers in dealing with Tribal governments and in responding to the
problems of environmental management on Indian reservations in order to protect Tribal health and
environments. In carrying out EPA programs, the policy establishes nine principles.

1) The Agency stands ready to work directly with Indian Tribal governments on a one-
to-one basis (the “government-to-government” relationship), rather than as

subdivisions of other governments.

2) The Agency will recognize Tribal governments as the primary parties for setting
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standards, making environmental policy decisions and managing programs for
reservations, consistent with Agency standards and regulations.

3) The Agency will take affirmative steps to encourage and help Tribes assume
regulatory and program management responsibilities for reservation lands.

4) The Agency will take appropriate steps to remove existing legal and procedural
impediments to working directly and effectively with Tribal governments on
reservation programs.

5) The Agency, in keeping with the federal trust responsibility, will assure that Tribal
concerns and interests are considered whenever EPA’s actions and/or decisions may
affect reservation environments.

6) The Agency will encourage cooperation between Tribal, state, and local governments
to resolve environmental problems of mutual concern.

7) The Agency will work with other federal agencies that have related responsibilities on
Indian reservations to enlist their interest and support in cooperative efforts to help
Tribes assume environmental program responsibilities for reservations.

8) The Agency will strive to assure compliance with environmental statutes and
regulations on Indian reservations.

9) The Agency will incorporate these Indian policy goals into its planning and
management activities, including its budget, operating guidance, legislative initiatives,
management accountability system and ongoing policy and regulation development
processes.

This policy was accompanied by an implementation guidance that established the National Indian
Work Group consisting of Indian coordinators to be appointed in each of the Headquarters
program offices and Regional offices. In addition, the guidance formally placed responsibility for
the implementation of Tribal environmental programs in three EPA Offices where it remained until
the establishment of the American Indian Environmental Office in October 1994.

Other Policies and Guidance

Executive Order and Memorandum on Environmental Justice

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations
and Low-Income Populations, and its accompanying memorandum were issued in February 1994.
The Executive Order is designed to focus federal attention on the environmental and human health
conditions in minority communities and low-income communities and to promote
nondiscrimination in federal programs substantially affecting human health and the environment.
Specifically, section 6-606 of the Order states that “each Federal agency responsibility set forth

Tribal Resource Guide - Working Draft - January 2004 11



under this order shall apply equally to Native American programs.” The Order also specifically
addresses subsistence consumption of fish and wildlife. The accompanying memorandum identifies
the need for federal agencies to consider environmental justice implications when taking actions
subject to the National Environmental Policy Act. The memorandum also directs EPA, in its
environmental reviews under section 309 of the Clean Air Act (CAA), to ensure that agencies fully
consider environmental effects on minority communities and low-income communities, including
those on Tribal communities.

EPA has cited these presidential directives in its reviews of environmental effects of proposed
actions of other federal agencies under National Environmental Policy Act (NEPA) and section 309
of the CAA.

Executive Order on Sacred Sites

Executive Order 13007 was issued in May 1996 to encourage land management agencies to (1)
accommodate access to and ceremonial use of Indian sacred sites by Indian religious practitioners
and (2) avoid adversely affecting the physical integrity of such sacred sites. The Order applies to
federally-owned lands, except “Indian Trust lands.” This Order reflects the federal government’s
continuing commitment to the religious freedom of all Americans. The Order complements the
procedures required by the American Indian Religious Freedom Act, the Native American Graves
Protection and Repatriation Act, the Archaeological Resources Protection Act, the National Historic
Preservation Act and the Presidential Directive of 1994, requiring Executive Branch departments
and agencies to accommodate, as appropriate, the need for eagle feathers in the practice of American
Indian religion.

Federal, Tribal, and State Roles in the Protection and Regulation of Reservation Environments
(Concept Paper)

Administrator William Reilly endorsed this concept paper in a July 1991 memorandum to EPA
managers. This paper was designed to formalize EPA’s role in strengthening Tribal governments’
management of environmental programs. At that time, like today, the Agency was under pressure
from some states to approve state programs on portions of Indian reservations. The paper
expresses the objective of providing for coherent and consistent environmental regulation in
reservations by avoiding checkerboarding of regulatory programs on Indian reservations. The paper
also recognizes that differences between the interests of Tribal and state governments can be
sensitive and sometimes extend well beyond the specific issues of environmental protection. Thus,
the paper also directs EPA staff to promote cooperative approaches to environmental problems that
involve both Tribes and states. The principles behind the approaches are administrative clarity in
the operation of regulatory programs, effective and efficient environmental management, and the
support of Tribal self-determination.

Tribal Operations Action Memorandum

AIEO is only one component of the Agency’s effort to strengthen the public health and
environmental protection in Indian country and to improve EPA’s government-to-government
partnership with Tribes. In July 1994, Administrator Browner issued a memorandum outlining steps
for prompt implementation throughout the Agency. The action items are as follows:
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. establish Tribal-EPA Environmental Agreements (TEAs);

. establish program and regional work plans based on TEAs;

. implement management and compliance activities;

. review program and regional Indian program organization and—where necessary—
modify the organization to strengthen Tribal operations;

. ensure that an effective EPA-Tribal liaison capacity exists to provide direct field
assistance to Tribes;

. provide training to EPA management and staff on how to work effectively with
Tribal governments;

. enhance communications with Tribes;

. use available discretion to consolidate issuance and administrative requirements of
grants; and

. invest resources into Tribal operations.

EPA Environmental Justice Strategy

EPA issued this strategy in April 1995 in response to Executive Order 12898 on environmental
justice. Among other actions, the strategy specifically addresses environmental protection of
American Indians, Alaska Natives, and other Indigenous populations. Many of the initiatives
outlined in the strategy are steps towards achieving more public participation and environmental
protection for American Indians and other indigenous communities. The strategy calls on the
Agency to continue to work to protect and improve Tribal health and environmental conditions by
“providing outreach, education, training, and technical, financial, and legal assistance to develop,
implement, and maintain comprehensive Tribal environmental programs.” The strategy also states
that when the Agency is conducting “human health and environmental research and other activities
involving Tribal and Indigenous environments and activities [the Agency is to] take into account
cultural use of natural resources.”

EPA Regional Policies for Environmental Protection in Indian Country

EPA Region 8 issued a policy in March 1996 to provide detailed guidance and information to the
region’s managers and staff on how to implement EPA’s Indian policy. This guidance is intended to
respond to and clarify questions that are most frequently raised by both internal and external Region
8 customers and constituents, relating to 1) regional protocol in working with federally-recognized
Tribes; 2) regional support of federally-recognized Tribal governments in building capacity to
manage environmental programs; and 3) regional positions on environmental program
responsibilities and jurisdiction. Several other regions have developed or are developing their own
written policies. EPA Region 10's “Strategic Plan for Tribal Programs” is located in the Appendix.

Memorandum of Understanding Between the Bureau of Indian Affairs, the Environmental
Protection Agency, the Department of Housing and Urban Development, and the Indian Health
Service

The Bureau of Indian Affairs, the Environmental Protection Agency, the Department of Housing
and Urban Development, and the Indian Health Service entered into a Memorandum of
Understanding (MOU) in June 1991. The MOU recognizes that each of the agencies has
responsibilities and interests pertaining to the protection of human health and the environment as it
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relates to pollution control on Indian lands. The purpose of the MOU is to identify areas of mutual
interest and responsibility of the four agencies and to encourage the coordination of the agencies’
activities to promote the most efficient and integrated use of resources.

Enforcement

The EPA has a long-standing Indian policy that its relationship with Tribal governments shall be
government-to-government. When implementing the enforcement and compliance assurance
program, the Regions should make every effort to notify the Tribal government before visits to
Indian country. In addition, the enforcement personnel should inform the Tribal government of the
results of the visit or any planned enforcement actions. If advance notice is not given
(circumstances beyond the control of EPA staff or an unannounced inspection), the Tribal
government should be contacted as soon as possible. Within the Regional office, the enforcement
personnel should inform the assigned Regional Tribal Coordinator of planned activities and any
planned enforcement actions.

EPA should make every effort to pursue enforcement and compliance activities in a timely and

effective manner that is consistent with EPA’s Indian policies, Regional agreements with Indian
Tribes, and EPA’s enforcement policy.
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ORGANIZATION OF EPA’S INDIAN PROGRAM

The American Indian Environmental Office

The American Indian Environmental Office, working with its regional components, is responsible
for coordinating the Agency-wide effort to strengthen public health and environmental protection in
Indian country. AIEO oversees development and implementation of the Agency’s Indian policy .
The office strives to ensure that all EPA Headquarters and regional offices implement their parts of
the Agency’s Indian Program in a manner consistent with EPA’s trust responsibility regarding
protection of Tribal health and environment, administration policy to work with Tribes on a
government-to-government basis, and support of Tribal self-governance. AIEO’s responsibilities
also include:

. providing oversight of multimedia program development grants to Tribes under the
Indian Environmental General Assistance Program Act;

. negotiating Tribal-EPA Environmental Agreements that identify Tribal priorities for
building environmental programs and also for direct, EPA program implementation
assistance;

. developing tools to help Tribal environmental managers make decisions on

environmental priorities;

. developing training curricula for EPA staff on how to work effectively with Tribes;
and
. working to improve communication between the Agency and its Tribal governments

in a number of ways, including assistance to Agency Offices as they consult more
closely with Tribes on actions that affect Tribes and their environments, and support
for regular meetings of EPA’s Tribal Operations Committee.

EPA’s Indian Program is implemented primarily by EPA Regions and Headquarter’s program
offices. However, AIEO is often called upon to help guide this process.

Regional Programs and Operations

Federally-recognized Tribes reside in nine of the Agency’s ten regions (Region 3 is the exception).
Each of these nine regions has appointed a Regional Indian Coordinator, and some of the regions
have established an Indian program office. Most of the regions have a Regional Indian Work Group
that acts as a regional counterpart to the National Indian Work Group. Some regions have field
staff to work directly with the Tribes in their development and implementation of environmental
programs. These field staff are sometimes referred to as Indian Environmental Liaisons or Circuit
Riders, depending on the region. Most of the regions have also established a regional counterpart to
the Tribal Operations Committee. Some regions have a formal Regional Tribal Operations
Committee (RTOC) comprised of Tribes residing within that region, while others have instituted
regular meetings between Tribal leaders and the region’s senior management. Some regions have
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both an RTOC and regular all-Tribes meetings.

Map of EPA Regions
Each EPA Regional Office is responsible within selected states for the execution of the Agency's
programs, considering
regional needs and the
implementation of federal
environmental laws.
ather Region 8 sites ather Reglon 2 sites
= Guam |® Puerto Rico |
= American Samoa | @ Virgin lslands |
& Trust Territories
= Commonwealth of the Northern Mariana Islands |
& Region 1 - responsible within the states of Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont.
& Region 2 - responsible within the states of New Jersey, New York, Puerto Rico and the U.S.
Virgin Islands.
& Region 3 - responsible within the states of Delaware, Maryland, Pennsylvania, Virginia, West
Virginia, and the District of Columbia.
& Region 4 - responsible within the states of Alabama, Florida, Georgia, Kentucky, Mississippi,
North Carolina, South Carolina, and Tennessee.
& Region S - responsible within the states of Illinois, Indiana, Michigan, Minnesota, Ohio, and
Wisconsin.
& Region 6 - responsible within the states of Arkansas, Louisiana, New Mexico, Oklahoma,
and Texas.
& Region 7 - responsible within the states of Iowa, Kansas, Missouri, and Nebraska.
& Region 8 - responsible within the states of Colorado, Montana, North Dakota, South
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Dakota, Utah, and Wyoming.

& Region 9 - responsible within the states of Arizona, California, Hawaii, Nevada, and the
territories of Guam and American Samoa.

& Region 10 - responsible within the states of Alaska, Idaho, Oregon, and Washington.
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THE NATIONAL TRIBAL OPERATIONS COMMITTEE

An Overview

The growth of the EPA’s Indian Program was strengthened by President Clinton’s April 29, 1994
memorandum on Native American relations. In order to truly confront environmental threats and
human health problems facing Tribes, the Clinton administration recognized the necessity of
improving open communications and obtaining input on environmental matters from Tribes. EPA
responded by establishing a National Tribal Operations Committee, comprised of Tribal
representatives and senior EPA officials. The Committee interacts with the Agency on a regular
basis.

The Tribal Operations Committee (TOC) is comprised of 19 Tribal leaders 19 Tribal
representatives, who are either Tribal leaders or Tribal environmental officials selected by Tribal
leaders within EPA’s Regions (referred to as the "Tribal Caucus"), and EPA's Senior
Leadership Team, including the Administrator, the Deputy Administrator and the Agency's
Assistant Administrators and Regional Administrators.

The Tribal Caucus (TC) meets on a regular basis to discuss implementation of the environmental
protection programs for which EPA and the Tribes share responsibility as co-regulators. All Tribes
are encouraged to communicate with members of the TC. Although the TOC is an important and
effective vehicle for enhancing communications between EPA and the Tribes, it is not a substitute
for Agency consultation with individual Tribes in accordance with the Administration policy of
working with Indian Tribes on a government-to-government basis.

The TOC serves as a critical resource to the Agency. It has provided important information and
suggestions on how to enhance Tribal operations in several ways, including the following:

1) Assisting EPA in meeting its trust responsibility to Tribes. This involves the
commitment to assure that Tribal interests are considered in any activities, actions or
decisions that affect the health or welfare of Tribal members and their territories.

2 Providing supportt for the Tribal programs in the region. This necessitates
cooperation and open communication among agencies, committees, and Tribal
representatives alike.

3) Strengthening Tribal environmental and public health programs. The TOC assists in
facilitating the process of developing proficient programs that enhance Tribal
management of their members and resources.

4 Enhancing Regional responsiveness to Tribal needs. The Committee’s goal is to
assure that Tribes have a voice in determining environmental priorities specific to
each Tribe’s individual needs.

EPA will continue to consult with the Committee regarding current and future decisions affecting
Tribes. Tribes across the country are encouraged to communicate with TOC representatives
regarding their concerns and ideas for better protecting the environment.

For the most up to date EPA Tribal Operations Committee membership contact list please see the
Jollowing website: http://www.epa.gov/indian/tcont.htm
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THE REGIONAL TRIBAL OPERATIONS COMMITTEE

An Overview

In 1996, the Region 10 Tribal Policy Director established a Regional Tribal Operations Committee
(ROTC). The primary function of the RTOC is to work in partnership with EPA to further Tribal
environmental objectives at the regional level as well as to provide assistance to the NTOC
representatives to advocate for regional concerns at the national level.

The mission of the RTOC is to protect and improve Tribal health and environmental conditions in
Indian Country consistent with the United States Environmental Protection Agency Indian Lands
Policy, EPA’s trust responsibility, environmental laws, policies and guidance.

Per the RTOC Charter, the relationship between the RTOC and EPA Region 10 will not substitute
for the government-to-government relationship between EPA and individual Tribal governments.

Membership of the RTOC

Tribal RTOC membership is limited to Ttibal Officials or their designated/authotized employees.
The RTOC is comprised of 6 primary members and their alternates. There are three primary
representatives in Alaska, one primary representative in Idaho, one primary representative in Oregon
and one representative in Washington. EPA membership is the Regional Administrator (or
designee). EPA member serves as the co-chair to the RTOC.

Purpose of the RTOC

EPA Region 10 has established the Regional Tribal Operations Committee to (1) assist EPA in
meeting its trust responsibility to Tribes, (2) provide support for the Tribal program in Region 10,
(3) strengthen Tribal environmental and public health programs, (4) enhance Regional

responsiveness to Tribal needs and (5) assist with the communication and information exchange
between the Ttribes, the NTOC and EPA.

Meetings

The RTOC meets face-to-face on a quarterly basis, at a minimum. Additional meetings are
scheduled if necessary, contingent upon available funds. EPA pays travel expenses for elected Tribal
representatives serving on the RTOC and NTOC through a grant to one of the Tribes that have a
representative on the committee. In addition, the RTOC/NTOC participate in monthly conference
calls that are scheduled for the third Tuesday of each month to conduct Tribal Caucus business.

Election of Tribal Representatives
Tribal representatives become members through a formal election process. EPA Region 10 requests

that Tribal governments nominate elected members of Tribal government and/or designated Tribal
staff.

In order to improve EPA service to Tribes, each Tribal representative to the RTOC should be
committed to representing the best interests of all Tribes located in the state in which he or she is
located. They will also be expected to assist those Tribes in communicating information to EPA and
assist EPA in providing information from EPA to the Tribes. RTOC members will serve staggered
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four-year terms that can be renewed.

For the most up to date version of the RTOC contact list please see the following website:
http://www.epa.gov/r10earth click on Tribes and then scroll down to the RTOC.

Agency Senior Indian Program Managers

This group is chaired by the Assistant Administrator for Water (as the Assistant Administrator for
the National Indian Program) and includes a senior manager designated by each Assistant
Administrator and Regional Administrator and the Director of the American Indian Environmental
Office. This group meets once a month via teleconference to discuss pressing or nationally-
significant issues, policy, and program direction, and to exchange information between Headquarters
and regions. The group was established to help the Agency meet the Administrator’s high
expectations for progress on strengthening the Agency’s Indian Program and to help identify any
program weaknesses.

National Indian Work Group

The role of the National Indian Work Group (NIWG) was initially defined in the 1984 Indian Policy
Implementation Guidance. The NIWG is chaired by the Director of the American Indian
Environmental Office and is composed of representatives from regional and program offices,
generally the Indian Coordinator. NIWG was established to facilitate and coordinate efforts to
identify and resolve policy and programmatic barriers to working directly with Indian Tribes;
implement comprehensive Tribal environmental programs; identify priority Tribal projects; and
perform other services in support of the Agency managers in implementing the Indian policy.
NIWG holds regular biweekly conference calls and usually meets at least once each year.

National Indian Law Work Group

The National Indian Law Work Group (NILWG) is the counterpart to the National Indian Work
Group. It addresses legal issues that arise in the course of developing and implementing the
Agency’s Indian Program. The NILWG is composed of lawyers from EPA’s regional counsel and
program offices, the Office of General Counsel, the Office of Enforcement and Compliance
Assurance, and from the Department of Justice who work on federal Indian law issues. The group
also includes policy staff from AIEO and other EPA offices. NILWG meets once a month via
teleconference to discuss pressing or nationally-significant Indian law issues related to environmental
protection and to exchange information on common issues and problems. Also, NILWG usually
meets face-to-face once each year.

American Indian Advisory Council

The American Indian Advisory Council (AIAC) is a Special Emphasis Program Council organized
under the Office of Civil Rights. The central purpose of AIAC is to serve as an advisory group to
the Administrator of EPA to recommend actions that address concerns of American Indians in the
EPA workforce, and of the Indian Tribes. Membership is open to all employees of EPA.

National Environmental Justice Advisory Council Indigenous Peoples Subcommittee

The National Environmental Justice Advisory Council (NEJAC) was charted as a Federal Advisory
Committee in 1993. The Council has 25 representatives from key environmental justice
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constituencies, including community-based groups, business and industry, academic and educational
institutions, Tribal governments, state and local governments, and nongovernmental organizations.
The Council has six subcommittees, one of which is the Indigenous Peoples Subcommittee. This
Subcommittee has eight members with a diversity of backgrounds, such as Tribal government,
indigenous grassroots groups and environmental organizations, Tribal business and industry,
academia, and state government. This Subcommittee is primarily focused on reviewing Agency
actions to address environmental justice and developing recommendations for bringing about
environmental justice in Indian country.

Other EPA Advisory Councils With Tribal Representation

EPA has numerous federal advisory councils that have been chartered to address various
environmental issues, from the Grand Canyon Visibility Transport Commission to the Common
Sense Initiative. Many of these advisory councils have now appointed at least one Tribal
representative, but some groups still lack Tribal representation. These stakeholder forums offer an
additional mechanism for obtaining general Tribal input on a variety of EPA issues.

TRIBAL OPERATIONS IN OTHER SELECTED FEDERAL DEPARTMENTS AND
AGENCIES

White House Domestic Policy Council

The Domestic Policy Council has established a Working Group on American Indians and Alaska
Natives to coordinate efforts across the federal Executive Branch to address key issues affecting
Indian country. The Working Group is chaired by the Secretary of the Interior and is composed of
Secretary and Assistant Secretary-level representatives from each of the federal
departments/agencies with responsibility for American Indian and Alaska Native issues. The
Working Group has five subgroups, including one on the Environment and Natural Resources,
which is co-chaired by the Director of the EPA American Indian Environmental Office and the
Assistant Secretary for the Bureau of Indian Affairs.

White House Council on Environmental Quality

The Council on Environmental Quality (CEQ) is primarily responsible for overseeing the
implementation of the National Environmental Policy Act (NEPA) and coordinating environmental
issues across the federal Executive Branch. Thus, CEQ plays an important role in the protection of
Tribal environments, since the responsibility for this protection is shared by many federal
departments and agencies. Also, issues regarding the implementation of NEPA have played a
prominent role in the management of Tribal environments. In recent years, CEQ has been working
with EPA to strengthen the Tribal role under NEPA and to ensure consultation with affected Tribes
when a federal department of agency is developing NEPA documents.

Department of the Interior

The Department of the Interior (DOI) has multiple Offices and Bureaus that have significant
responsibilities relating to Indian Tribes. Primarily, the Bureau of Indian Affairs has the lead for the
Federal executive on general Indian issues. In addition, the Office of American Indian Trust has the
primary responsibility for overseeing the Federal Government’s trust obligations, and the Assistant
Solicitor for Indian Affairs has the primary role of furthering Indian legal issues and protecting
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Indian rights. Also, many of the land use and natural resource bureaus and offices at DOI have
responsibilities for issues that affect Tribal environments, such as the Bureau of Land Management,
the Office of Surface Mining, the Fish and Wildlife Service, and the National Park Service.

Department of Justice

The Department of Justice (DOJ) plays a unique role in the protection of Tribal environments and
natural resources. Generally, DOJ will be requested by an agency referral to file a law suit on behalf
of another Federal agency, such as EPA or DOI, or to defend such agencies against a suit. In the
context of Tribal environments, EPA and/or DOI have the option to request that DOJ take an
enforcement action, when such an action is warranted by law, against a pollution source causing
harm to Tribal environmental resources. Given that most Tribal environmental programs are in the
early stages of development, this alternative method, as opposed to Tribal enforcement, offers a
potentially powerful tool for ensuring the protection of Tribal environments. In order to handle
litigation related to Indian Tribes, DOJ established an Indian Resources Section within the
Environment and Natural Resources Division. The Environmental Defense, Environmental
Enforcement, and General Litigation Sections also play key roles in the Environmental and Natural
Resources Division with regard to environmental litigation involving Tribes. Also, DOJ recently
established the Office of Tribal Justice to coordinate policy initiatives relating to Tribes and to better
promote issues of Federal Indian law.

In June 1995, the Attorney General issued the DOJ policy on Indian sovereignty and government-
to-government relations with Indian Tribes. The purpose of this policy is:

To reaffirm the Department’s recognition of the sovereign status of federally
recognized Indian Tribes as domestic dependent nations and to reaffirm
adherence to the principles of government-to-government relations; to
inform Department personnel, other Federal agencies, federally recognized
Indian Tribes, and the public of the Department’s working relationship with
federally recognized Indian Tribes; and to guide the Department in its work
in the field of Indian affairs.

Department of Health and Human Services

The Department of Health and Human Services (HHS) has two Offices that specifically handle
Indian issues. The Indian Health Service (IHS) is a public health service designed exclusively to
address Indian health issues. As part of many Indian treaties, the federal government guaranteed
health care to Indian people in exchange for peace, friendship, and land. IHS has the primary
responsibility of carrying out these treaty obligations. Among other services provided, IHS operates
numerous hospitals throughout Indian country. The Administration for Native Americans (ANA) is
a general Indian service organization that primarily manages various Tribal grant programs. Most
important to EPA is the ANA grant program for improving the capability of Indian Tribal
governments to regulate environmental quality. This program is similar to the Agency’s General
Assistance Program in that it is meant to help Ttibes develop their overall capacity to implement
environmental programs. IHS plays an important role on sanitation issues, especially drinking water
and sewer issues, and solid waste disposal. IHS has special authority to compact with Tribes under
the Indian Self-Determination and Education Assistance Act (ISDEA) for waste water and drinking
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water facilities. IHS is often linked to funding provided by EPA under the Clean Water Act’s Indian
Set-Aside program. With landfills, IHS has traditionally been involved with designing and setting up
landfills on reservations, and has inventoried landfill problems pursuant to the Indian Lands Open
Cleanup Act of 1993.°

Department of Defense

The Department of Defense (DOD), like DOI, has many activities related to its mission that affect
Indian lands. Many DOD facilities, such as military bases, bombing ranges, overflight areas, and
laboratories are located on or adjacent to Indian lands. In order to begin addressing some of the
environmental harm that has resulted from these facilities, DOD now manages a Tribal grant
program for the mitigation of environmental impacts to Indian lands due to Department of Defense
activities. In addition, Tribes are also impacted by actions taken by the Army Corps of Engineers
(ACE). Tribes have been impacted by ACE projects such as the construction of dams that result in
the flooding of reservations and ceded territory and the issuance of dredge and fill permits for
wetlands within the Tribes’ watersheds.

Department of Agriculture

The United States Department of Agriculture (USDA) has taken some important strides in working
with the Indian Nations. In recent years, the USDA has dramatically increased outreach and
program delivery to Indian country residents. For instance, within the Rural Development Mission
Area (formerly known as “Farmers Home Administration”), home ownership programs have been
modified to better meet the needs of Native Americans living on trust lands. Increased emphasis
has been placed on loan assistance and leveraging funds, Tribal government consultation regarding
housing development issues, and the introduction of culturally-appropriate housing design.
Additionally, increased emphasis has been placed on economic development activities and programs
in Indian country. Finally, the USDA continues to work with other federal agencies in cooperative
efforts designed to meet the needs of Tribal governments (examples of this can be seen in inter-
agency agreements, etc.).

®  25U.S.C. §3901-3908.
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Office of Air Quality

MISSION: Protecting Our Azr

Clean air is critical for a safe, clean environment; having air free of contaminants keeps us healthy
and improves our overall quality of life. EPA Region 10 is working with Tribes, states, and local
governments to keep the air in the Pacific Northwest and Alaska clean and safe.

Although the 1990 Clean Air Act (“CAA” or “the Act”) is a federal law covering the entire country,
the states do much of the work to carry out the Act. The 1990 CAA Amendments included several
provisions authorizing tribal governments to develop Federally enforceable programs to manage air
quality in Indian country. Until Tribes have the technical capacity and can choose whether to
develop independent air quality management programs, EPA has the responsibility to implement the
CAA throughout Indian country.

BACKGROUND:

Why Should You Be Concerned About Air Pollution?

Air pollution can make you sick. It can cause burning eyes and nose and irritate throats and lungs,
causing trouble in breathing. Some chemicals found in polluted air cause cancer, birth defects,
brain and nerve damage and long-term injury to the lungs and breathing passages. Some air
pollutants are so dangerous that accidental releases can cause serious injury or even death.

Air pollution can damage the environment. Trees, lakes, and animals have been harmed by air
pollution. Air pollutants have thinned the protective ozone layer above the Earth; this loss of ozone
could cause changes in the environment as well as more skin cancer and cataracts (eye damage) in

people.

Air pollution can damage property. It can dirty buildings and other structures. Some common
pollutants eat away stone, damaging buildings, monuments, and statues. Air pollution can cause
haze, reducing visibility in national parks, and sometime interfering with aviation.

What are We Breathing?

Outdoor air, also called "ambient air," is a vast blanket of gases surrounding the earth. The air we
breathe at ground level is a mixture of invisible and odotless gases, mostly nitrogen and oxygen,
with smaller amounts of water vapor, argon, carbon dioxide, neon, helium and hydrogen. Indoor air
is also a serious health concern for many people, including tribal communities, but is not regulated
under the Clean Air Act. EPA does, however, support work to assist in assessing the existence of
indoor air quality problems.
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What is Air Pollution?

We say the air is "polluted” when it contains enough unhealthy particles and gases to harm people,
animals, plants, and even objects such as buildings and statues. Air pollution can be present as a
solid, liquid or gas. When we see smoke, we are really seeing tiny solid particles suspended in the air.
Acid rain is an example of gases and liquids mixing with otherwise clean air. Polluted air contains
harmful gases and particles, usually as a result of combustion or burning from both natural and man-
made sources. The air we breathe depends on natural cleaning forces-- such as wind and rain-- to
help remove, dilute and disperse the dirt and pollution in the air.

Where does Air Pollution Come from?

Natural vs. Man-made

Natural air pollutants have always been part of the earth's history. Particles of soot and various gases
from volcanoes, forest fires, and decaying organic materials in oceans and swamps enter the
atmosphere at irregular intervals, sometimes at levels that have dramatic effects on our climate.
Windstorms can fill the air with dust which affects the air hundreds of miles away. The explosion of
ash and soot from Mt. St. Helens in May of 1980, for example, affected the air quality throughout
the Pacific Northwest and the rest of the country for months after the initial eruption.

Since little can be done by humans about natural pollution, our main concern has to be with the
additional pollution that comes from human activities. Most of the gaseous components of air are
part of the natural cycle, and ecosystems have natural ways of keeping the many parts of the system
in balance. The problem comes when the activities of people introduce large quantities of additional
compounds to the air, which can unbalance and disrupt the normal biochemical cycle.

Naturally produced pollutants are not necessarily as serious a problem as man-made pollution
because they are not concentrated over large cities and many are less harmful than man-made
pollutants.

Air Pollution Sources

Humans burn a variety of materials for fuel and for other purposes. The act of burning releases
harmful gases that can pollute the air. In general, the quality of the air depends upon how much and
how efficiently the fuel is burned. Such choices affect our lives in many ways; how we choose to
move around to get from place to place (transportation choices), how we heat our homes, what we
do with garbage and yard waste and how society creates the many products we all use everyday, all
contribute to air pollution in some fashion. Air pollution is often the result of incomplete
combustion from burning coal, wood, oil and gasoline. Pollutants are also released from materials
that "evaporate."

Any place or object from which pollutants are released is a source of air pollution. There are many
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different air pollution sources. A source can be a power plant, factory, gas station or farm; cars,
trucks and other motor vehicles are sources, as are woodstoves, unpaved roads, and some consumer
products.

Mobile sources: Mobile sources are those that move around, such as cars, trucks, buses or
motorcycles, and are generally transportation-related.

Stationary sources: A source that stays in one place is considered a "stationary" or point source.
Large stationary sources are usually industrial operations that emit large quantities of air pollutants,
such as chemical plants, oil refineries and pulp & paper mills.

A “major source” is a Clean Air Act term that refers to a stationary source that produces in excess of
a specified amount of pollution per year. In general, a source is considered to be "major" if it emits
(or has the potential to emit) more than 100 tons per year of one criteria pollutant, more than 10
tons per year of any single toxic air pollutant, or more than 25 tons per year of any combination of
toxic air pollutants. Stationary sources below this limit are referred to as “minor sources.”

Area sources: Sometimes called “non-point sources,” area sources individually may not release
much pollution; however, numerous area sources together can contribute quite a bit of pollution.
Examples of area sources of pollution are wood stoves, unpaved roads, dry cleaners, gas stations,
and small manufacturing companies.

What are the main air pollutants?

Certain air pollutants are so pervasive that they tend to show up wherever air quality is poor. EPA
uses Six ¢riteria pollutants as indicators of air quality: ozone, carbon monoxide, nitrogen dioxide,
sulfur dioxide, particulate matter and lead. For each of these, EPA has established "primary"
standards to protect public health, and "secondary" standards to protect other aspects of public
welfare, such as preventing materials damage, preventing crop and vegetation damage, or assuring
visibility. These standards are called the National Ambient Air Quality Standards (NAAQS). Areas
of the country where air pollution levels persistently exceed these standards may be designated as
"nonattainment areas."

The criteria air pollutants to which the NAAQS apply are:
Carbon monoxide (CO): A colorless gas formed when substances burn, particularly fuels like

gasoline, oil, wood, etc. Breathing too much carbon monoxide interferes with how the body absorbs
oxygen, and therefore especially affects people with respiratory and/or heatt disease.

Ozone (O3): A gas which is formed by a chemical reaction of nitrogen oxides and volatile organic
compounds together with sunlight and warm temperatures. At ground-level, ozone is often referred
to as "smog". Breathing too much ozone can damage lung tissue, and aggravates respiratory
problems like asthma and emphysema. High ozone levels are also harmful to plants, crops and trees,
as well as a variety of materials like rubber and paints.
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While ground-level ozone is harmful, ozone in the upper atmosphere is beneficial. In the upper
atmosphere (approximately 10 miles above the Earth), ozone forms a protective layer around the
planet which shields the Earth's surface from the sun's intense ultra-violet radiation; exposure to
high levels of UV radiation due to "holes" in the ozone affects creatures like frogs and salamanders,
and increases the risk of skin cancer in humans.

Nitrogen dioxide (NO2): A gas produced from burning fossil fuels like oil and gas; NO2 is a major
component of acid rain and ground-level ozone. Breathing too much NOZ2 is harmful to the lungs
and aggravates asthmatic symptoms.

Sulfur Dioxide (SO2): A colotless gas formed during the combustion of fuels containing sulfur, such
as coal. Breathing SO?2 irritates the respiratory system and aggravates asthma symptoms.

Particulate matter (PM): Very small airborne particles, less than 10 microns in diameter. Major
sources of particulate matter are burning fuels, such as wood in woodstoves and fireplaces, or diesel
in motor vehicles; crushing or grinding, such as dust from unpaved roads and construction sites; and
from industrial processes. Breathing high levels of particulate matter is harmful to lung tissue and
aggravates asthma symptoms. Too much particulate in the air also affects visibility, obscuring how
far in the distance one can see.

Lead (Pb): Lead is a heavy metal that is hazardous to human health. Lead occurs in the atmosphere
as small particles, typically from emissions from lead smelters and other metal processing plants. In
the past, lead was added to some gasoline to improve engine performance, and was released from a
car's tailpipe. Levels of lead in the air across the country have decreased by ~90% since the Clean
Air Act eliminated the production of leaded gasoline. Breathing high levels of lead can cause brain
and other nervous system damage. Children are at particular risk from lead. Some lead-containing
chemicals can cause cancer in animals and digestive and other health problems.

Other air pollutants of concern:

Volatile Organic Compounds (VOC): A large group of different compounds which each contain
carbon and hydrogen (also known as "hydrocarbons"). VOCs are found in gasoline, solvents, oil
based paints and inks, and in many consumer products such as aerosol spray products-- materials
which "evaporate". VOCs react with nitrogen oxides, sunlight and heat to form ozone. Many VOCs
are considered to be toxic or hazardous air pollutants, referred to as HAPs in EPA’s regulations.

Toxic Air Pollutants, also referred to "hazardous air pollutants" [“HAPS”] or "air toxics", are a
group of pollutants that are known or suspected to cause cancer or other serious health effects such
as reproductive effects, birth defects, or to cause adverse environmental effects. There are literally
thousands of sources of toxic pollutants. Because of the substantial risks to human health, these
compounds are regulated separately from the criteria air pollutants. The degree to which a toxic air
pollutant affects a person's health depends on many factors, including the quantity, duration, and
frequency of exposures, the toxicity of the chemical, and personal susceptibility.

We are exposed to literally thousands of toxic air pollutants everyday. Some of these pollutants are
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present in the form of gasoline, cleaning solvents, and paint strippers. Large and small
manufacturing facilities, as well as people's daily automobile driving, all contribute to ait toxic
pollution. In the United States, 42 % of air toxic emissions come from mobile sources like cars,
trucks, buses or farm equipment. Area sources or smaller sources such as dry cleaners, gas stations,
and small manufacturing companies produce 34% of the air toxics nationwide. And 24% of the air
toxics come from large stationary sources, known as point sources, such as chemical plants, oil
refineries and pulp and paper mills.
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THE ROLE OF THE FEDERAL GOVERNMENT, STATES, AND TRIBES:

State and Local Agencies:

The Clean Air Act identifies states as having the primary responsibility for preventing and
controlling air pollution. State air quality programs include control programs and regulations,
permit programs for businesses and industries, and enforcement programs to assure compliance.
Some state programs are approved or delegated by EPA. Federal approval provides consistency
among different state programs and ensures that a state program complies with the requirements of
the Clean Air Act and EPA rules. State programs approved by EPA do not extend into Indian
country unless explicitly stated by EPA in its approval.

Federally Recognized Indian Tribes:

Indian Tribes have been expressly recognized to have authority under the Clean Air Act to manage
air quality on their reservations or other areas under the tribal government's jurisdiction if the Tribe
qualifies for "treatment in the same manner as a state" (TAS). Although not required to do so, a
Tribe may both apply for TAS and develop its own air quality control plan, called a Tribal
Implementation Plan (TIP), for approval by EPA. A TIP enacted by a tribal government and
approved by the EPA is legally binding under both tribal and federal law and may be enforced by
the Tribe, EPA, and the public.

Besides TIPs, there are other Clean Air Act programs for which Tribes may receive approval or
delegation, such as Title V permit program, New Source Performance Standards, and National
Emission Standards for Hazardous Air Pollutants. Where Clean Air Act programs are not approved
ot delegated to Tribes, it is EPA's responsibility to implement the Clean Air Act in Indian country.
EPA recognizes the primary role for Tribes in protecting air resources in Indian country, and is
working with Tribes to protect the air in the absence of approved or delegated tribal programs.

The Tribal Authority Rule:

The 1990 CAA amendments mandated that EPA issue regulations to implement tribal authority
under the Clean Air Act in Indian Country . This regulation, known as the Tribal Authority Rule,
was issued in 1998 and establishes how tribal governments can apply to EPA for approval under the
Clean Air Act to administer air quality management programs on their reservations and in non-
reservation areas within their jurisdiction in a manner similar to States. The rule establishes a
flexible approach to air quality management, the “modular’ approach, allowing tribal governments
to implement those provisions of the Clean Air Act that will address most effectively the air quality
concerns of their individual reservations.
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The CAA does not require Tribes to implement air programs and affirms that where Tribes opt not
to carry out their own program to protect air quality, EPA will develop federal program to ensure
adequate protection of air quality in Indian Country. It is hoped, however, that the “modular”
approach will enable Tribes to begin in incremental ways to take charge of their air quality and work
in partnership with EPA to protect the environment. Tribes are treated in the same manner as states
for all provisions of the CAA, except for those listed in section 49.4 of the rule.

Important Elements of the Tribal Authority Rule:

> Jurisdiction: Tribes may seek EPA approval for CAA authority over all air resources within
the exterior boundaries of the reservation, including those on non-Indian owned fee lands,
and over any other land where the Tribe can demonstrate jurisdiction.

> Flexibility: Tribes are not required to implement all provisions of the CAA in order to be
eligible. They may choose to develop those programs that most directly address their
problems and concerns.

> Capacity Building: EPA will provide financial and technical assistance to Tribes interested in
implementing CAA programs.

> Federal Implementation: The federal role remains central in the development of CAA
programs in Indian Country. EPA has affirmed its trust responsibility to protect the
environment in Indian country and explicitly committed to “promulgate without
unreasonable delay such federal implementation plan provisions as are necessary or
appropriate to protect air quality.”

The Tribal Authority Rule lays out the requirements to apply for eligibility under the CAA to
manage a Federally-enforceable air quality program. Those criteria for eligibility include
demonstrating that the Tribe: (1) is federally recognized; (2) has a governing body carrying out
substantial governmental duties and powers; and (3) is capable of implementing the program
consistent with the CAA and applicable regulations. The Tribe must also identify the exterior
boundaries of the reservation and, for non-reservation areas, must demonstrate the basis for
jurisdiction.

Ref: http:// www.epa.gov/fedrestr/EPA-AIR/1998/February/Day-12/a3451.htm

Federal Air Rules for Reservations

On March 15, 2002, EPA proposed rules to create federally-enforceable air quality regulations on
the 39 Indian reservations in Idaho, Oregon, and Washington. These rules, known as the Federal
Air Rules for Reservations (FARR), would ensure that residents within the boundaries of the
reservations enjoy air quality protection similar to that existing outside the reservations. For a fact
sheet and other information about these rules see EPA’s web site

[http:/ /www.epa.gov/r10earth/tribalairrules.htm].
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GRANTS FOR AIR QUALITY ACTIVITIES:

Grant funding is available to support activities by Tribes to assess and manage air quality on
reservations. Such funding is generally limited with awards based on the applicant’s demonstrated
air quality needs and capacity to manage the grant. Federally-recognized Tribes are eligible to seek
EPA funding to conduct air quality activities and develop tribal air programs under at least three
separate authorities:

> Indian Environmental General Assistance Program (42 USC §4368b)
> Clean Air Act Project funding (CAA §103(b))
> Clean Air Act Program funding (CAA §105)

Each of these provisions offers opportunities and limitations that might affect a Tribe’s decision on
the appropriate authority to use to obtain support for its program. (In addition to the statutory
limitations, tribal grants are subject to cost allowability limitations set forth in OMB Circular A-87).
There are other EPA grant programs, such as Environmental Justice (EJ), Environmental Education
(EE), and Pollution Prevention Incentive to States and Tribes (PPIS) that may also be available to
support of some air-related activities.

Air Quality Activities Allowed under General Assistance Program Grants:

EPA’s Indian General Assistance Grant Program (GAP) provides resources to eligible Tribes to
plan, develop, and establish an environmental protection program. This includes building the
administrative, technical, legal, enforcement, communications, and environmental education and
outreach infrastructure.

Planning and development of an environmental protection program may include conducting a
baseline assessment of environmental degradation for specific media (e.g., air, water). For instance,
in developing an air pollution control program, a Tribe could use GAP funds for a baseline
assessment of air quality. A Tribe could also use GAP funds for other activities in support of
building its air quality program such as completing an air pollution emissions inventory or setting up
an ambient air quality monitoring network, if needed to characterize the air quality of a reservation,
as part of building the capacity to operate and manage an environmental program.

This funding might be of particular interest to Tribes concerned about committing to an air
pollution program infrastructure before they have a complete understanding of the air quality
conditions within Indian country. Including a baseline multi-media assessment of Indian country in
a GAP grant provides an avenue for a Tribe to collect the data needed to make media-specific
decisions about media program implementation without taking on the burden of managing a
number of media program grants.

For example, a Tribe may have concerns about its aquatic resources and suspect air deposition as a
pollution pathway. It may also be reluctant to take on multiple grants and a large staff just to find
out if there is a problem. In this case, it might be appropriate for the Tribe to work with EPA to
develop a GAP work plan that would enable the Tribe to build an environmental protection
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program that addresses both air and water pollution. A baseline assessment of both water quality
and air quality could be conducted if it is in support of planning, developing, or establishing such a
program.

Tribes should be aware that this authority is not appropriate “for the principal purpose of solving

particular problems at particular places,” because these activities are not for support of planning,
developing or establishing an environmental protection program.

Clean Air Act Section 103 Project Grants:

CAA §103(a) establishes EPA’s authority to “conduct, and promote the coordination and
acceleration of, research, investigations, experiments, demonstrations, surveys, and studies relating
to the causes, effects (including health and welfare effects), extent, prevention, and control of air
pollution.” CAA § 103(b)(3) authorizes EPA to “make grants to air pollution control agencies, to
other public or nonprofit private agencies, institutions, and organizations, and to individuals, for
[these] purposes.” This broad authority has been used by many Tribes to begin work on tribal air
programs. Tribes have used the CAA {103 authority to begin air quality assessments, develop
emissions inventories, and set up air quality monitoring networks to collect baseline data on ambient
air quality within the context of an investigation, survey, or study project.

CAA §103 grants are project grants, and are approved for a performance period of up to five years.
This limitation should not constrain Tribes interested in assessing air quality and undertaking initial
developmental activities since this kind of activity should generally not take more than five years to
complete. Itis also possible for Tribes to seek multiple project grants under this authority as long as
no single grant activity extends beyond five years in a single grant’s cycle, and multiple grants are for
distinctly different purposes. However, a {103 grant provides no guarantee of on-going funding
beyond the project period.

Clean Air Act Section 105 Program Grants:

CAA §105 authorizes funding for “implementing programs for the prevention and control of air
pollution or implementation of national primary and secondary ambient air quality standards.” (CAA
§105(2)(1)(A)). The CAA further defines implementation as “any activity related to the planning,
developing, establishing, carrying-out, improving, or maintaining of such programs.” (CAA
§105(2)(1)(A)). The authority is further restricted to state and regional air pollution control agencies
as well as agencies of an Indian Tribe, which have been eligible to receive funding under this
authority in the same manner as states since the 1990 Clean Air Act amendments.
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Eligible Tribes have authority, if they choose to take it on, to develop and implement federally-
enforceable CAA programs with funding support under CAA §105. In addition, Tribes who seek
eligibility to receive a CAA {105 grant under the 40 C.F.R. {35.573(a) provisions to be treated in the
“same manner as a state” are also eligible for a reduced matching requirement (5% to 10%,
depending on the situation). Tribes are generally eligible to receive §105 funding for operating
ongoing air quality programs subject to certain limitations. Proposed programs must satisfy the
requirements in 40 C.F.R. §35.511, including:

> Consistency with 40 C.F.R. Part 31 (requirements involving grants);

> Consistency with all applicable federal statutes; regulations; circulars; executive orders; and
EPA delegations, approvals, or authorizations;

> Feasibility, considering the applicant’s existing circumstances, past performance, program

authority, organization, resources, and procedures (40 C.F.R. part 35.511(a)(4)).
A Tribe seeking funding under CAA {105 should work with the EPA Regional Office to ensure that
these requirements are fulfilled. These requirements provide assurance that funding is being used as
intended by Congress. Eligibility for CAA §105 funding does not assure any particular level of
funding, although Tribes who have established eligibility to CAA 105 grant support have a greater
assurance of at least some level of ongoing support than do Tribes receiving funding under CAA
Section 103 project grant.

Quality Assurance Project Plans:

Many tribal programs undertake projects or programs, under the above grant support authorities,
that involve the collection or creation of environmental data (an example is ambient monitoring).
While there is some flexibility in the Regional Offices regarding how this requirement is
implemented, in general, Tribes must have an approved quality assurance project plan (QAPP) to
assure the quality of data being collected or created, prior to beginning the part of the project or
program that involves data collection (40 C.F.R. §31.45). Grant funding for costs incurred to collect
data without an EPA approved Quality Assurance Project Plan (QAPP) may be disallowed.

An EPA guidance document is available at Http://www.epa.gov/qualityl/gs-docs/r5-final.pdf,
and the Institute For Tribal Environmental Professionals and Northern Arizona University offers
regular workshops for Tribes to learn how to develop these plans.

* X ¥
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AIR QUALITY ACTIVITIES IN INDIAN COUNTRY

There are a variety of Clean Air Act topics that may be of interest to Tribes in considering what, if
any, air quality activities they wish to pursue. Following are brief descriptions of some of these
topics.

Emission Inventories

Mobile Sources and Emissions

Air Monitoring & Modeling

Agricultural and Forestry Burning/Smoke Management

Air Toxics

Citizen Complaint Response

Indoor Air

Radon and Radiation

* * K K K ¥ KR X *

Title V: Permitting of Major Sources under Part 71

Emission Inventories:

An emission inventory identifies air pollution sources located within a particular geographical area
and the type and amount of pollution being emitted by each source to the atmosphere. This
information is used to help identify the source of air quality problems in an area. It’s also used to
assess potential air quality problems in an area. EPA maintains databases for collecting this
information from state, local and tribal air agencies.

An initial step in assessing the nature of air quality on a reservation can consist of a more basic
assessment, called a source inventory, which consists of collecting all available data about the
numbers and types of potential air pollution sources on the reservation, through such activities as
phone book searches and “windshield surveys” done by driving around the reservation and simply
observing what activities are occurring that may emit air pollution.
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Mobile Sources and Emissions:

Motor vehicles are a significant source of air pollution for all criteria pollutants. These include both
on-road motor vehicles, as well as non-road motor vehicles. On-road motot vehicles include
automobiles, light weight trucks, and heavy duty trucks, including diesel engine vehicles. Non-road
vehicles include construction vehicles, farm/agticulture vehicles, railroad locomotives, and all-terrain
vehicles.

There are a number of federal control programs that regulate emissions from mobile sources. The
oldest program is the EPA program of federal emission standards for new motor vehicles. Motor
vehicles inspection and maintenance (I&M) programs are required in carbon monoxide and/or
ozone non-attainment areas. I&M programs are designed check whether cars are being maintained
to keep pollution down.

Air Quality Monitoring

Air quality monitoring is often used to measure the amount of pollution in the air. Before
determining whether air monitoring is needed, information about the area is evaluated. Key
information includes emission inventories, climatological summaries, and local geographical
characteristics. If an assessment of the area shows monitoring is needed, a monitoring site is
selected based on the monitoring objective and desired spatial scale.

Since particulate matter (PM) is emitted by all combustion sources, PM monitoring is typically the
initial type of monitoring conducted in most areas. EPA has set federal standards for both PM10
and PM2.5 microgram-sized particles because these small particles are capable of entering the lungs
and causing respiratory health problems. Because PM sources are numerous and because of the
associated health risks, PM10 and PM2.5 monitors are the most common monitors operated by
Region 10 Tribes.

Initial PM monitoring can be conducted with “mini-vol” monitors that can identify “hot” spots
where potentially high levels of PM pollution may be occurring. If PM concentrations are suspected
of exceeding the PM standards, Federal Reference Method (FRM) monitors are used to determine if
an area is in attainment or non-attainment for the standard. For some purposes a continuous (non-
filter based) monitor is more useful, as it provide real time data that can, for example, be used in
managing agricultural and forestry burn decisions. The need to monitor for other criteria pollutants
(such as ozone, SO2, and NO?2) is determined by a more comprehensive evaluation of sources
impacting tribal lands

Air Quality Modeling

Air quality models are simulation tools that can be used to predict the air quality levels produced by
pollution sources. These modeling tools are frequently used to assess future ambient impacts
produced by a proposed pollution activity, analyze air quality benefits of different pollution control
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strategies, and locate areas where maximum air quality levels are likely to exist. For example,
modeling is used to show that a control strategy selected as part of a State/Tribal Implementation
Plan (SIP/TIP) revision will achieve air quality standards. Air quality modeling is also used to
determine whether construction of a new facility will meet air quality standards.-EPA has developed
several models suitable for regulatory application. These air quality models are usually computerized
and require high-powered systems for operation. All the regulatory air quality models and guidance
intended for use by State, tribal, and local agencies have been made available through the SCRAM
area on the EPA’s Technology Transfer Network (T'TN) Bulletin Board System

[www. epa.gov/ttn/scram] The role of the EPA Region 10 is to ensure consistency in the
application of air quality models for regulatory purposes by routinely working with the States, tribal,
and local agencies in the Region.

Agricultural and Forestry Burning Practices/Smoke Management:

A significant “area source” of pollution on some reservations is caused by human activities related to
burning from either agricultural or forestry practices. EPA Region 10's goal is to ensure agricultural
field burning does not endanger public health or welfare; and to prevent or minimize other
environmental impacts from burning such as regional haze and nuisance smoke. We recognize that
the states and Tribes play a key role in addressing agricultural and forestry-burning.  Our plan is to
work in partnership with all interested and affected people and organizations to learn how this type
of burning is currently managed and to help identify and address areas where improvements are
needed.

Air Toxics:

Toxic air pollutants, also known as hazardous air pollutants (HAPs), are those pollutants that are
known or suspected to cause cancer or other serious health effects such as reproductive effects,
birth defects, or to cause adverse environmental effects. Most air toxics originate from human-made
sources, including mobile sources (e.g., cars, trucks, buses) and stationary sources (e.g., factories,
refineries, power plants), as well as indoor sources (e.g., some building materials and cleaning
solvents). Some air toxics are also released from natural sources such as volcanic eruptions and
forest fires. EPA is working to assess and reduce air toxics releases of 188 pollutants to the
environment. See [http://www.epa.gov/ttn/atw/188polls.html] for the HAP list.

A Tribe that wishes to identify whether air toxics may be a particular health concern on its
reservation would typically begin by conducting an emissions inventory of all sources of air pollution
on the reservation. Based upon this identification of sources, the Tribe can then better evaluate
whether HAPs are likely to be impacting the reservations communities.

Regional Haze:

Congress has made it a national goal to prevent any future and remedy any existing visibility
impairment in the major National Parks and Wilderness Areas (mandatary Class I federal areas)
across the country. EPA has promulgated requirements for states to develop and submit
implementation plans that will achieve reasonable progress towards achieving natural visibility
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